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Headline Statistics

— Between 2006 and 2011
— Qverall plaintiff win rate: 84%
— Overall foreign plaintiff win rate: 88%
— Average time to first instance: 5.3 months
— Average compensation awards:
— trade mark: CNY100,275
— unfair competition: CNY94,546
— copyright: CNY30,034
— design patent: CNY56,264
— invention patent/utility model: CNY 193,830

*USD:CNY: 6.2:1 (as of June 27, 2015)
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Recent Examples:
MNCs Winning Cases in China
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First Pl in Trade Secret Case — Eli Lilly

= Lilly obtained 15t Pl in trade secret case in China in July 2013

» Pl granted to prohibit former employee from using or
disclosing Lilly’s confidential information.

= More PIs in trade secret cases are likely in the future
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Second PI in Trade Secret Case — Novartis

= Novartis obtained 2"? PI in trade secret case in China in
January 2014

» Pl granted to prohibit former employee from using or

disclosing Novartis’ confidential information.
»Substantially the same facts as in Lilly
»Same court as in Lilly

= Lightening struck twice!!!
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First Patent PI in Beijing — Abbott
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First PI Against Cross Label Use — Novartis

Novartis obtained first Pl against cross-label use by a Chinese
generic company in March 2014.

1. Glivec compound patent expired in April 2013.
2. Indications: CML (unpatented) vs. GIST (patented).
3. Gx carved out GIST but promoted GIST use.
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Key Messages

— China’s current IP landscape is generally plaintiff-friendly
— Overall plaintiff's win rate > 80% in many cities
— Foreign parties win slightly more cases than Chinese parties
— Rate of permanent injunction >75% in many cities
— Invention patent validity rate ~ 67%

— IP infringement risks in China are real
— Preliminary injunctions are not common but possible!
— Permanent injunctions are the norm
— Damages can be high, although the average is low
— Chinese companies start to own key patents in China
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China’s New Specialized IP Courts
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China’s New IP Courts: Milestones

— On August 31, 2014, the Standing Committee of the National
People’'s Congress passed a resolution for establishing
specialized intellectual property courts in Beijing, Shanghai and
Guangzhou

— On November 3, 2014, the Supreme People’s Court published
the Provisions of the Supreme People’s Court on the
Jurisdiction of the Beijing, Shanghai and Guangzhou IP Courts

— On November 6, 2014, the Beijing IP Court commenced and
began to take cases officially from the day

— 28 cases were accepted within first 4 working days
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Thoughts on China’s IP Courts

1) The new IP courts are not a game changer for the time being; but a baby step in the right
direction

2)  Short-term confusion may be offset by long-term benefits
v' Better consistency?
v More predictability?
v Ability to deal with complex technology cases?

3) More trial-level IP courts should be rolled out in the future?

4) China needs a specialized IP appellant court?
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Best Practices: Intellectual Property
Protection in China
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Craft and Implement a Corporate IP Strategy in
China

— Conduct an initial audit of the company’s China operations to determine IP assets, IP risks,
and assign appropriate levels of protection to those assets based on the risk of infringement.

— Review the company’s internal IP controls to determine whether they provide sufficient
protection. Make adjustments based on the IP audit, and dedicate resources in alliance with
the company’s |IP protection goals.

— Classify IP-relevant information according to its level of sensitivity, and integrate that
classification into information control and operational procedures.

— Make IP protection a core responsibility of the entire China management team, not merely a
function of the legal or brand protection teams, and adjust internal information flows and
reporting structures to reflect those responsibilities.

— Regularly communicate the value of IP protection—and the appropriate ways to handle IP—
to key stakeholders, including government officials, employees, contract manufacturers,
business partners, and customers. While the level of IP consciousness among Chinese
citizens is growing, regular communication of the importance of IP is critical to instill a sense
of ownership of company IP among key stakeholders.

— Take clear steps to document company IP protection policies and efforts as such

documentation can play an important part in infringement disputes, particularly in areas like
trade secrets.
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Understand the IP Legal Landscape

— Review not only China’s core IP laws and regulations, such as the Patent,
Trademark, Copyright, and Anti-Unfair Competition laws, but the growing body of
other laws and regulations that impact China’s IP environment, including (but not
limited to) the Corporate Income Tax, Antimonopoly, and Labor Contract laws.

— Ensure that the legal protection the company is seeking for its IP in China is
available. For example, many software products that are eligible for patent
protection in other jurisdictions are not in China, and are more commonly
protected as copyrighted products.

— Monitor laws, regulations, and judicial interpretations to ensure that the company’s
IP enforcement strategies are valid under Chinese law. Examples of areas that
may require scrutiny include employment contracts, IP licensing arrangements,
and evidence collection procedures.
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Adopt Preventive Measures to Protect 1P

* Register IP in China

» Balance global IP protection needs with China market opportunities in transferring
or licensing IP

» Design the manufacturing process to protect IP

 Utilize information technology tools to track and protect information
« Focus on human resources

» Carefully select, monitor, and engage with business partners
 Build internal lines of communication on IP

* Engage IP enforcement bodies

« Work with outside IP service providers and industry associations

« Actively monitor for instances of infringement
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Confront IP Infringement When Discovered

« Contact infringers and their service providers
 Build clear cases against IP infringers

 Utilize official enforcement channels to pursue infringers
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Thank You
For More Info, Please Contact

Benjamin Bai

Partner
Allen Overy LLP, Shanghai Office

benjamin.bai@allenovery.com
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