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Abstract: Mr. LUO Dongchuan addressed China's IP dispute
resolution mechanism from four aspects: 1) the structure and duties
of Chinese judicial system; 2) Chinese trial system such as the two-
tier trial system and the jury system; 3) IP dispute resolution in
China, including litigation, mediation and arbitration. He also
explained the major articles from Chinese Patent Law, Copyright Law
and Trademark Law; 4) IP trials in China in 2010 and 2011. He
discussed relevant statistics, procedures of IP trial and entity issue.
He pointed out that it is necessary to enhance judicial remedy to fully
protect the legal rights and interests of patentees.
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= Chinese trial system
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= [P dispute resolution mechanism in China
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= |IP trial in China



— . HHE P E]VER R chinese judicial system
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Including people's court, procuratorate,public security organs
and judicial administrative organs in its broad sense.
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Consisting of Supreme People's Court, 32 high courts, over 400
Intermidiate courts and over 3,000 grass-roots courts in its
narrow sense.
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Duties of courts: trial on criminal cases, administrative cases
and civil cases (civil, commercial, IP, maritime affairs)
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1. H
= Two-tier trial system

= 2. RITEAFIE

= Public trial system

= 3. FEHEHE

= Jury system

= 4. BEPURCESIEE

= System of surrogate and advocacy

= 5. [BEHIE

= Challenge system

= System of collegial panel
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Ways of resolving IP disputes in China
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= Litigation
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= Mediation (court mediation, administrative

mediation, industry mediation, reconciliation
between the parties)
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s Arbitration
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IP litigation is generally divided into:
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IP contract dispute, IP ownership dispute, IP
Infringement dispute
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IP disputes caused by competitive relationship are
often related to IP rights. Therefore, competition
disputes and monopoly disputes are also classified
among IP disputes.
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Provisions on IP dispute resolution as specified
In Chinese Copyright Law, Patent Law and
Trademark Law.
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Article

54 of Copyright Law.
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A dispute over copyright may be settled by mediation
or be submitted for arbitration to a copyright
arbitration institution under a written arbitration
agreement concluded between the parties concerned,
or under the arbitration clause in the copyright
contract.
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Any party may bring a lawsuit directly to the
people's court in the absence of a written
arbitration agreement or an arbitration clause
In the copyright contract.
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Article 60 of Patent Law:
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Where a dispute arises as a result of the
exploitation of a patent without the authorization
of the patentee, that is, the infringement of the
patent right of the patentee, it shall be settled
through consultation by the parties;
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= Where the parties are not willing to consult with
each other or where the consultation fails, the
patentee or any interested party may institute
legal proceedings in the people's court, or
request the administrative authority for patent
affairs to handle the matter.



When the administrative authority for patent affairs handling the
matter considers that the infringement is established, it may
order the infringer to stop the infringing act immediately. If the
Infringer is not satisfied with the order, he may, within 15 days
from the date of receipt of the notification of the order, institutes
legal proceedings in the people's court in accordance with the
Administrative Procedure Law of the People's Republic of China.
If, within the said time limit, such proceedings are not instituted
and the order is not complied with, the administrative authority
for patent affairs may approach the people's court for compulsory
execution.
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= The said authority handling the matter may, upon
the request of the parties, mediate in the amount
of compensation for the damage caused by the
iInfringement of the patent right. If the mediation
fails, the parties may institute legal proceedings in
the people's court in accordance with the Civil
Procedure Law of the People's Republic of China.
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m Article 53 of 7rademark Law:.
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= Where any party has committed any of such acts
to infringe the exclusive right to use a registered
trademark as provided for in Article 52 of this
Law and has caused a dispute, the interested
parties shall resolve the dispute through
consultation;
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= Where they are reluctant to resolve the matter
through consultation or the consultation fails, the
trademark registrant or interested party may
Institute legal proceedings in the People's Court
or request the administrative authority for
iIndustry and commerce for actions.
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Where it is established that the infringing act is
constituted in its handling the matter, the
administrative authority for industry and
commerce handling the matter shall order the
Infringer to immediately stop the infringing act,
confiscate and destroy the infringing goods and
tools specially used for the manufacture of the
Infringing goods and for counterfeiting the
representations of the registered trademark, and
Impose a fine.
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Where any interested party Is dissatisfied with decision on
handling the matter,it or he may, within fifteen days from the
date of receipt of the notice, institute legal proceedings in the
People's Court according to the Administrative Procedure Law
of the People's Republic of China. If there have been
Instituted no legal prodeedings or made on performance of the
decision at the expiration of the said period, the administrative
authority for industry and commerce shall request the People's
Court for compulsory execution thereof.
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= The administrative authority for industry and
commerce handling the matter may, upon the
request of the interested party, medicate on the
amount of compensation for the infringement of
the exclusive right to use the trademark; where
the medication fails, the interested party may
Institute legal proceedings in the People's Court
according to the Civil Procedure Law of the
People’s Republic of China.
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Statistics about |

P trials in China
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Procedures of IP
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trial in China
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Entity issue of IP

trial in China
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Trial of IP cases in China in 2010

o SRR S A

IP civil trial of first instance:

Bile4293144, H 45417184, 4raltt EAEEK40.18%. 36.74%.
Horpe Bl E R 2457851, #9K:30.82%:;
FBCE bR 2484601, #9K.22.50%;
TIBCEAER 2471910, WK-61.54%:
AR AR EE6701:, FP410.31%:;
e 211311, R F%11.78%.

42,931 new cases, try and close 41,718 cases, increasing by 40.18%
and 36.74% respectively compared with the previous year.

Including: 5,785 new patent cases, increasing by 30.82%;
8,460 new trademark cases, increasing by 22.50%;
24,719 new copyright cases,increasing by 61.54%;
670 new technical contract cases, decreasing by 10.31%;
1,131 competition cases, decreasing by 11.78%.
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= In addition: conclude 1,369 foreign-related IP
civil cases;278 IP civil cases related to Hong
Kong, Macao and Taiwan.
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IP administrative trial of first instance:

25904, HEK:25%.
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2,590 new cases, increasing by 25%.
Including: 551 patent cases;

2,026 trademark cases;

2 copyright cases.
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IP criminal cases:

B A5 R0 P R FE 2439424, #5K7.7%.
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o HIPOR AR 6001, HIYA SR 16000 A
= Try and close 3,942 IP criminal cases of first instance,
Increasing by 7.7%.

= Including: 1,254 IP criminal cases;

o 609 IP-related crimes of producing and selling fake or
poor guality products;

o 2,054 IP-related crimes of illegal business operations.

= Legally effective judgments involve 6,001 people and 6,000 are
convicted.
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Trial of IP cases in China in 2011
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IP civil trial of first Instance:

R E g53E6 1 1F, b _EAEEK39% .

Hrr: %ﬁtﬁc%ﬂ%ﬁﬁ?soo%# 1#4-K-35%;
IR bR 1.3 71, BK-53%;
HCEAER R AE3.5 )11, WK42%;
CE A = F11371, 5 EFERE
ARG [ R 5574, T F%16%.

Around 60,000 new cases, try and close around 6,000 cases,
Increasing by 39% respectively compared with the previous year.

Including: 7,800 new patent cases, increasing by35%o;

13,000 new trademark cases, increasing by 53%:;
35,000 new copyright cases,increasing by 42%;

1,137 new competition cases, equal to the previous year;
557 new technical contract cases, decreasing by 16%.
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= In addition: conclude 1,296 foreign-related IP
civil cases;619 IP civil cases related to Hong
Kong, Macao and Taiwan.
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IP administrative trial of first instance:

Brifi24331F, F[E6%.
Horp: L4654
FAR 17671
ZAER 21
2,433 new cases, decreasing by 6%.
Including: 654 patent cases;
1,767 trademark cases;
2 copyright cases.
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= IP criminal cases:
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s Conclude 5,504 IP criminal cases of first instance,
Increasing by about 40%.

x Sentence 7,892 criminals.



2 Conclusion

v ERPER R SR AR A E VAR ) R

IP CIVI| remedy is the major way of judicial protection of IP .
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Administrative trial on IP cases is in gerenal related to the
procedures of authorization, invalidation and revocation of IP,
which is the basic work of IP protection.
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The major functions of trial on IP criminal cases are to punish
and deter crimes.
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Procedures involved in IP trial

o EEERGE: Wi B R
= Jurisdiction issue: how to select the jurisdiction
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= Evidence: Perpetuation of evidence;obtain evidence through
Investigation;verification; expert witness
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= Evidence exchange system

WRE XS

= Temporary injunction

LR e A

= Engage professional lawyer



Im A 2ZE4-HI@ER Applicability of temporary injunction:
WVE AR AR I FH Ui I I i, 9 i m) VR ROsk A Rk

Adopt provisional measures before action in a legal, active and
prudent way and enhance the effectiveness of judicial remedy.
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Grasp the conditions for the application of measures to stop
Infringement before action to ensure that provisional measures
before action are adopted in an active yet prudent, proper,
effective and legal way and to prevent any abuse of such
measures on the part of interested parties.
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Entity issue in IP trial
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Determine the nature: fact, law;
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Legal liability: basis for litigation and arbitrition
property liability and non-property liability
fees for investigation and evidence collection,counsel fee
legal costs
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Apply properly the system of civil liability
and enhance judicial remedy of IP right.
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Adhere to the principle of full compensation,
identify the damage caused by infringement and
the compensation liability, reduce cost on IP
right protection, increase infringement cost
and make sure obligees get enough amount of
compensation.
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